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Introduction

It is usual, that mankind, from generation to generation, delivers particular public way of life,
which considers that the basis of existence is continuation of kin, family ties and relations,
children’s breeding and respect for elders. Besides, all of these are the part of national
culture. However, we forget our centuries-old traditions in the process of development of
civilization. During last years, the most essential sign of this became alteration in relation to
children, to the extent of complete exclusion from a family and also large amount of
homeless children and teenagers.

The problem of so-called “given up” children, whose parents do not want to take
responsibility for upbringing, pass them against a receipt to the state and relinquish from the
rights on children forever, is widely adopted. Besides, labour migration of substantial part of
population to near-by countries is also one of essential supposition for the growth of
orphanage. Today cases of actual polygamy are not uncommon, so it is naturally that children
of first marriage become unneeded. Generally, such kinds of children fill up the children’s
homes and then orphanages and boarding-schools.

Child homeless, orphanage is the global problem of not only Tajikistan, but of the whole
world. Therefore the question of protection and guardianship of this category of children is
one of the most actual questions nowadays. Children under institutional guardianship cause
particular anxiety in the view of their financial, physical, intellectual and emotional
development.

On this occasion, a lot of researches were held, however, in this document Organization
“Rights and Prosperity” decided to follow, how far existing legislative basis of our republic
ensures rights of orphans and social orphans, how effective institutional basis for ensuring
their rights.

Aims of investigation

Present evaluation of legislation is realized within the framework of Act Central Asia Project
and 1s aimed at:
e Preparation of recommendations for ensuring rights of people under protection and
guardianship
e Attempt to determine whether institutional state structure of the institutions of
protection and guardianship and existing legislation in the sphere of protection and
guardianship contribute to ensuring rights of people under guardianship
Terminal aim of the evaluation is attraction of attention of state institutions and public to
the problem of protection and guardianship and ensuring the process of reform of the
system of protection and guardianship in the Republic of Tajikistan with the informational
data, by means of elaboration of recommendations for governmental bodies and for
nongovernmental sector, and by the means of subsequent realization of the project.
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Constitution of the Republic of Tajikistan

Civil Code of the Republic of Tajikistan

Family Code of the Republic of Tajikistan

Labour Code of the Republic of Tajikistan

Housing Code of the Republic of Tajikistan
Administrative Code of the Republic of Tajikistan
Criminal Code of the Republic of Tajikistan
Procedural Criminal Code of the Republic of Tajikistan
The Law on “Primary professional education”

. The Law on “Education”
. The Law on “Higher and post-institution professional education”
. The Law on “ State guarantees in equality of men and women and equal possibilities

for their realization”

The Law on “ Militia”

The Law on “Protection of the health of population”

The Law on “ Institution of local governing in the community and village”

The Law on ““ Assistance of employment of population”

The Law on “Provision of pensions for the citizens of the Republic of Tajikistan”

The Law on “Universal military obligation and military service”

Governmental regulation on ‘“Statement of kinds of earnings and other incomes,
which can be the subject of deduction for alimony for the maintenance costs of under
age children”

Convention on the rights of the child

Universal Declaration on ensuring survival, protection and development of children
Convention on prohibition and immediate measures on extermination of the worst
kinds of children labour

Governmental regulation on “Approval of the Poverty Reduction Strategy”
Governmental regulation on “Affirmation of National Plan of activities on protection
rights and interests of a child for 2003-2010”

Governmental regulation on “Affirmation of list of diseases, which can be the
obstacle for a person to adopt a child, to take the guardianship over him”
Governmental regulation on “Affirmation of condition on procedure of allocation of
employment people, which are indigent in social protection and experience
impediments in job placement™

Plenum of supreme court of the Republic of Tajikistan resolution on  “Judicial
practice of legal investigations on establishment of adoption”

Plenum of supreme court of the Republic of Tajikistan resolution on *“ Courts
enforcement of legislation through the process of consideration of disputes concerned
with upbringing of children”

Regulations on “Ministry of Education”

Regulations on “Ministry of Heath”

Regulations on “ Ministry of Labour and Social protection of population”

Regulations on “ Board of education of Khukumat of Dushanbe”

Regulations on “ Commission under Government of the Republic of Tajikistan on
child rights”

Regulations on “ Commission on under age affairs”

Regulations on “ Board school in the Republic of Tajikistan”

Regulations on “ Institutions of protection and guardianship”



37. Regulations on “ Procedure of providing with well-fare payment on state social
insurance in the Republic of Tajikistan”
38. Conception on reform of social well-fare in the Republic of Tajikistan

Forms of placing orphans and social orphans

Present evaluation aimed at appealing only to the question of ensuring rights and
interests of children, which is left without parents due to some reasons. On our opinion, this
1s very important, because as it stated in the Article 34 of Constitution of the Republic of
Tajikistan “...Government take care of protection of children orphans and disabled, of their
upbringing and education”. That is, Government should take care of children by the means
of institutions of protection and guardianship, in all cases of absence of parents charge.

On October 26, 1993 Tajikistan ratified Convention on the rights of the child, and on
August 2002 signed optional protocols for this Convention, thus assumed a number of
international obligations, including, in accordance with Article 44 of the Convention — to
present for Committee on the rights of the child, established by the Convention, through the
Secretary-General of United Nations, reports on taken measures on securing child rights
adopted by Convention and about the process achieved in realizing these rights.

Competence and structure of institutions of protection and guardianship defined by
Family, Civil Codes of the Republic of Tajikistan, by Statement on * Institutions of
protection and guardianship”, and also by other legislative and sublegislative statutory acts.

At present moment, in ordinary conversation and theoretical researches, two notions
are widely used: orphan (orphanage) and social orphan (social orphanage). Children orphans
are persons under 18 years, whose both parents or one of them died. Social orphan is a child,
who has biological parents, but they do not care for upbringing of a child due to some
reasons.

State (according to part I, article 122 of Family Code of the Republic of Tajikistan) assumed
responsibility on care and protection of children left without parents charge by the means
of institutions of protection and guardianship.

Part I, article 122 of the Family Code states that: “Protection of rights and interests of
children in the case of death of parents, annulment, restriction in parents rights,
acknowledgement of parents’ incapability, disease of parents, long absence of parents,
evasion from upbringing of children or from protection of their rights and interests, including
denial to take their children from educational, medical institutions, institution of social
protection of population and other similar institutions, and also in another cases of absence of
parents charge, is entrusted on institutions of protection and guardianship.

However, we should indicate the lack in legislation of such important categories of
children, among all mentioned cases of absence of parents’ guardianship, whose parents:
e serve their sentence in correctional institutions;
are in the places of custody;
suspected and accused in commission of crime;
are under preliminary trial;
considered untraceable, missing.



Activities of institution on protection and guardianship are usually concealed from
outsider eyes and are held behind closed doors. That is all because human destinies,
private questions and family problems are considered here. Scope of activities of
institutions of protection and guardianship is large and extremely many-sided. The list
of obligations may be enumerated endlessly. It is very important that it is here indeed
solved questions regarding a destiny of a child. We would like to reveal and to analyze
the most important of them.

Thus, in accordance with the part I, point 11, article 122 of the Family Code of the Republic
of Tajikistan, institutions of protection and guardianship:
e define children left without parents’ guardianship;
e register such children;
e choose the forms of placing children left without parents guardianship, out of
concrete conditions of losing parents’ guardianship;
e realize subsequent control over conditions of their maintenance, upbringing and
education.
These tasks are not easy by any means. Since further destiny of an orphaned child would
depend on correct fulfillment of these tasks.

Revelation and registration of children left without parents’ guardianship

According to the legislation, officials of educational institutions and institutions of
social protection, and also other citizens having information about children left without
parents’ guardianship, are obliged to inform institutions of protection and guardianship in a
week

Institution of protection and guardianship are obliged, in the period of three days from
the moment of receiving such information, to carry out inspection of child living conditions
and after determination of the fact of absence his parents or relatives guardianship should
ensure protection of rights and interests of a child till solving the question about his placing.

However, it should be emphasized that legislation does not define registration
procedures.

There are no special forms of registration of children-orphans and children left
without parents’ guardianship, where age groups of children, conditions of loss of
parents’ guardianship, etc., could be considered. Presence of such forms would
substantially facilitate work of institutions on protection and guardianship and raise its
efficiency.

Speaking about the subject of revelation and registration, another important circumstance
should be mentioned.

In accordance with part I, point II, article 122 of the Family Code of the Republic of
Tajikistan, the law prohibit any other physical or juridical persons carry out any activities
on revelation and registration of children left without parents’ guardianship, that indicate
practically complete monopolization of socially-rehabilitation work with children by state
institutions and absence of mechanisms of attraction of nongovernmental organizations and
representatives of civil society for this work.

Forms of placing of children left without parents’ guardianship



Since a child is considered social orphan according to the law, there are several ways to
decide his fate.

In accordance with article 124 of the Family Code of the Republic of Tajikistan, children left
without parents’ guardianship, should be delivered for upbringing to the family, and in
the case of the lack of such opportunity — to the institutions of all kinds for children-
orphans and children left without parents’ guardianship.

It should be mentioned, that International Convention on the rights of the child and
existing legislation of the Republic of Tajikistan declare indisputable the priority of the
family way in upbringing children. Thus, article 20 of Convention on the rights of the child
stipulate for that the state is obligatory for ensuring social protection of a child who is lacking
of family environment and for ensuring proper alternative for family care or placing for
appropriate institution on nursing children in such cases. Attempts on fulfillment these
obligations should take into consideration cultural belonging of a child

Consequently, existing forms of placing of children-orphans in our state may be divided on
two categories:

o family

e state

Family placing of the child includes: adoption and custodian family

Let’s consider each form of family placing in detail.
What is it custodian family?

In accordance with part II — III, article 147 of the Family Code of the Republic of
Tajikistan, custody is settled over juvenile children, under 14 years old, and guardianship
over underage from 14 to 18 year old.

Guardian and custodian are determined by institutions of guardianship and protection;
at the same time they should consider his moral and other personal qualities, ability to fulfill
responsibilities of guardian and custodian, and also relations between guardians and a child.

There are contradictions in the legislation regarding the terms, on the expire of which
guardians and custodians are appointed.

In particular, part I, article 36 of the Civil Code of the Republic of Tajikistan stipulate
for that guardian or custodian are appointed by the institution on guardianship and protection
according to place of residence of the person, which is in need of guardianship and
protection, in the period of one month from the moment when mentioned institution
became aware of necessity of establishment of guardianship or custody. Point 3, part 11 of
Regulations on the institutions of guardianship and protection says, that Khukumats of
districts (of the city), djamoats, shakhraks and dekhots make a decision about establishment
of guardianship and appoint a custody or guardian, in the period not later than one week
from the moment of receiving information on necessity of establishment of guardianship or
protection.

Everyone can not be appointed as guardian or custodian, there are some exclusions.
According to the article 25 of Regulations on institutions of protection and guardianship,
guardians can not be:

e under 18 years:
e considered by courts as incapable or limited capable;
e deprived by the court of parental rights;



e former adoptive father, if the adoption was canceled due to improper fulfillment of
his responsibilities;

e dismissed from the responsibilities of guardian or custodian due to improper
fulfillment of their responsibilities;

e condemned for rejection of payment alimony for children maintenance

Besides, institutions on protection and guardianship have no rights to appoint as guardian or
fosterer a person, who due to the state of health is unable to fulfill responsibilities of such
kind. In 2004, special list of diseases, having which a person cannot adopt a child, to take a
guardian ship over a child, to take him into foster home, was affirmed by Governmental
regulation of the Republic of Tajikistan.
Among them:

1. Tuberculosis (active and chronic) in all forms of localization among consumptives of
I, IT and V groups of dispensary registration.

2. Diseases of internal, nervous system, musculoskeletal [locomotor] system in the
stage of decompensation.

3. Malignant oncological diseases of all forms localization.

4. Alcoholism, drug addiction, toxicomania and HIV infection.

5. Infectious diseases until removal from dispensary registration.

6. Mental diseases, in the presence of which sick persons are considered incapable or
limited capable, in established order.

7. All diseases and injures, which are lead to disability of I and II group, excluding
ability to work.

However, attention should be focused on the fact that among all above-mentioned
limitations of person, who are unable to be guardians of children, persons having
convictions on different categories of crimes are missing.

In accordance with the article 37-38 of the Civil Code of the Republic of Tajikistan,
responsibilities of guardian include:
e upbringing of a child;
e care for his health, physical, mental and moral development;
e protection of his rights;
e realizing of control over preservation and using of available movable and immovable
property of a child;

Furthermore, children, which are under guardianships (protection), in accordance with
the article 153 of the Family Code of the Republic of Tajikistan, have rights for:

e upbringing in the family of guardian (custodian), care from the side of guardian
(custodian),  co-living, with the exception of the cases provided by the civil
legislation of the Republic of Tajikistan;

e cnsuring conditions for maintenance, upbringing, education and all-sided
development and respect for their human dignity;

e owing alimony, pensions, well-fare payment and other social payment;

e preservation of the right for property for living quarters or right for using living
quarters, and in the case of absence of living quarters have the right for receiving
living quarters in accordance with the housing legislation of the Republic of
Tajikistan;

e protection from abuse from the side of guardian (custodian);



Naturally, all of these can not be provided by the separate living, therefore in accordance
with part II, article 37 of the Civil Code, guardians and custodians of the underage are
obliged to reside with their fosterling.

Separate living is admitted only with the permission of institutions on protection and
guardianship. At the same time, the legislation makes provision for age, on reaching which, a
fosterling may live separate from the guardian.

Regarding this matter, there are contradictions in the legislation. Thus, part II, article
37 of the Civil Code admit separate living on reaching 16 years, but according to article
31 of the Regulations of institutions on protection and guardianship this age is equal to
18 years.

For the establishment of guardianship, according to article 12 of the Regulations of
institutions on protection and guardianship, also it is necessary to present certain documents
for the institution on protection and guardianship. There are not many of them:

e written request of the person about his wish to be a guardian (custodian), certificate
about state of his health and characteristics from the place of work;

e consent of the wife, if the person who wishes to be a guardian (custodian) is married;

e act of inspection of living conditions and financial position of the person wishing to
be a guardian (custodian);

e act of inspection of financial position and living condition of the person, which would
be placed under guardianship.

It should be mentioned, that the legislation does not make provisions for necessity of
documents on a child, who would be placed under guardianship, where could be written
information about a child and his parents.

Next form of family placing is adoption.

Adoption is a social measure on protection of a child, according to which related
ties are legally established between a child and a person or married couple, who are not his
own father or mother. The very important circumstance for upbringing and development of a
child is that in the case of adoption a child gain a family, not any kind of its substitution.
Adoption of a child is realized by local institutions of executive power by means of
institutions of protection and guardianship; adoption is established by the court decision.

In accordance with the article 21 of the Convention on the rights of the child, in the
courtiers where adoption is admitted and/or permitted, it can be realized only in the best
interests of a child and in the presence of the permission of competent powers, and also in the
presence of guarantee for a child.

In essence, adoption family is a new juridical and actual family of a child, where he
gains a status of an own child. A child may get surname of an adopter and even new name.
All rights and responsibilities of an adopted child are equal to the rights and responsibilities
of own children.

In should be noted, that adopters may be only adults of both sex, who is older than a
child over 16 years or more. However, article 127 of the Family Code of the Republic of
Tajikistan makes provisions and some exceptions; in particular adoption is not permitted by:

e aperson, who is recognized by a court as incapable or limited capable;

e married couple, if one of them is recognized by a court as incapable or limited capable;
e persons, deprived of the parental rights or limited in parental rights by the court;
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e persons, dismissed from responsibilities of guardian or fosterer due to improper
fulfillment of his responsibilities;

e former adopters, if the adoption was canceled due to their guilt;

e person, who can not realize their parental rights due to their state of health.

As in the case of protection and guardianship, persons having previous
convictions on different kinds of crime are not included in the list.

Besides, in the list of documents, enumerated in the Plenum of Supreme Court of the
Republic of Tajikistan resolution on “Judicial practice of legal investigations on
establishment of adoption” dated October 2, 2003, which are attached to application
for adoption, certificate of absence of convictions for deliberate crimes against life
or health of citizens, given by institutions of internal affairs, are not stipulated.

Children are quite often subjects of discrimination in the questions of adoption.
In particular, article 166 of the Labour Code of the Republic of Tajikistan determine, that
persons, who adopted new born children directly from maternity hospital or realizing
guardianship over them, are granted by leave for the period from the day of adoption
(establishment of guardianship) till expiration of 70 days (in the case of adoption of two new
born children 110 days) calendar days from the moment of the child birth, with the payment
for this period benefits of state social insurance and, at request, additional leaves for care of
a child, till his reaching of one and a half and three years.

This article are not apply to the cases of adoption of new born child out of maternity
hospital, that exclude opportunity to get benefits for women (men), adopted children, in
the case of home delivery.

This condition contradicts with the article 2 of the Convention on the rights of the child
which says, that all rights concern all children without exception.

State is obligatory to protect a child from any forms of discrimination and to take
necessary measures on protection of his rights.

National adoption practically is not covered, due to the law of secret of adoption and for fear
that revelation of the secret may become a reason for humiliation and mockery over adopters’
family or adopted child.

Another form of guardianship over children-orphans is state guardianship —
establishment for child proper conditions for his upbringing, development by placing him in
the special created children’s homes, orphan-asylums and boarding schools.

Thus, according to the article 124 of the Civil Code of the Republic of Tajikistan, only
in the case of absence of possibility to deliver children who left without parents’
guardianship to the family for upbringing, they should be delivered to institutions of all
kinds for children-orphans and children left without parents’ guardianship.

In accordance with the part I, article 152 of the Civil Code of the Republic of
Tajikistan, guardians (custodians) are not appointed for children, who is under full state
guardianship in educational institutions, medical institutions, institutions of social protection
of population and other similar institutions,.

In that case, it is very important to enumerate rights of children, who are in such
institutions. Rights of children left without parents’ guardianship and being in educational
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institutions, medical institutions, and institutions of social protection, are listed in the article
154 of the Family Code of the Republic of Tajikistan. They have rights for:

e maintenance, upbringing, education, all-side development, respect to their human
dignity, ensuring of their rights;

e owing alimony, pensions, well-fare payments and other social payments;

e preservation of the right for property for living quarters or right for using living
quarters, and in the case of absence of living quarters have the right for receiving
living quarters in accordance with the housing legislation of the Republic of
Tajikistan;

e privileges in job placement, provided by labour legislation, at the end of duration of
stay at the mentioned institutions.

Part 3, article 152 of the Family Code stipulates for, that protection of rights of graduates
from mentioned institutions are entrusted on institutions of protection and guardianship.

Children fall into such institutions in different ways, in different age: somebody from
the birth, some of them already in teen-age. Children-orphans are people offended with the
fate. The main thing is that they deprived of motherly or fatherly caress. It does not matter
what kind of conditions are created for them, anyway they would not be able to substitute
warmth of parents’ home.

Therefore, the tasks of any orphan institution should include creation of favorable
conditions, close to home, social protection, social adaptation, education and upbringing, and
also protection of rights and interests of graduates, in order they could feel care and do not
feel themselves solitary in that world.

Control over conditions of maintenance, upbringing and education of children left
without parents’ guardianship

Article 25 of the Convention on the rights of the child stipulates for, that a child, placed by a
state on guardianship with the aim of care, protection and medical treatment, have right for
regular control of guardianship.

Thus, according to article 34 of the Regulations on institutions on protection and
guardianship, institutions on protection and guardianship check fosterlings according to the
place of residence, activities of guardians and custodians on upbringing, education and
preparation of children for social useful activity, creation for them necessary conditions of
life, providing with care and medical treatment, protection of their rights and interests and
management over their property, not rarely than two times in a year.

Realization of the control over conditions of life, upbringing and education of children,
being in the state institutions, also is realized by institutions on protection and guardianship
(part 11, article 152 of Family Code of the Republic of Tajikistan).

The legislation determines that institutions of protection and guardianship are obliged to use
punitive sanctions upon revelation of violations. In particular, article 37 of Provisions on
institutions of protection and guardianship state: “If in the course of checking it would be
determined, that guardian or custodian fulfills in improper way, entrusted on him
responsibilities, institution of protection and guardianship discharged him from these
responsibilities”.

If it would be aware, that guardianship or protection was realized with selfish ends, and
also there were cases of abandonment of the fosterlings without supervision and necessary

help, institutions of protection and guardianship are obliged to pass to the prosecutor
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necessary materials for solving the question on bringing that person to account established by
the law.

Conclusion:

All episodes of absence of parents’ guardianship are not reflected entirely in the
legislation, in one part, it brings to a loss of activity of institutions of guardianship and
protection on determination of status of a child, who needs state care.

One of the primary functions of the institutions of guardianship and protection is revealing
and registration of children, left without parents’ guardianship. Correct fulfillment of these
functions reflects effectiveness of activity. However, it is impossible to realize, without
existence of special registration procedure. Besides, participation of nongovernmental
organization and representatives of civil society is very important in the process of revealing
and registration of children-orphans, but it is impossible due to complete monopolization of
state institutions in the sphere of social-rehabilitation work with children.

There are contradictions in legislation, concerning terms on expire of which guardians and
custodians are appointed. There are also contradictions concerning age provided by
legislation, on reaching which fosterlings may live separate from guardian. Existence of such
substantial contradictions leads to confusions and to situations of neglect of one’s duties
among specialists of institutions of guardianship and protection. Naturally, this situation
negatively reflects on the effectiveness of work in this sphere.

Undoubtedly, that further fate of children left without parents’ guardianship depends on
character, personal qualities, social status and others criteria of persons, who potentially may
be guardians (custodians) or adopters. However, person having convictions for deliberate
crimes against life or health of the citizens are absent among all categories of persons who
cannot be guardians of children, listed in registration.

Definitely the whole fact may influence on the fate of a child in plan of moral, physical,
mental and emotional development.

As during registration of guardianship and protection, so as during adoption, preparation of
different documents and certificates, acknowledging possibility and expediency of such
activities, are obligatory for guardians (custodians) and adopters.

However, legislation makes no provisions for necessity of availability of documents on a
child, which is subject of passing to guardianship, where information about a child and his
parents would be covered. This fact may cause complications in future, as in activity of
institutions of guardianship and protection and guardians, so as in the lives of children.

It is necessary to bring attention to the presence of discrimination regarding adopted
children, who were born out of maternity hospitals. In particular, they have no benefits and
well-fare payments, stipulated for women (men) adopted children directly from the maternity
hospitals.

Supervision of the institutions on guardianship and protection according to the place of
residence of children under guardianship, realizing twice in a year, obviously are not
sufficient, that probably have objective composing — extremely insufficient numbers of
official working in such institutions.
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Recommendations:

1.

To set in legislation the following cases of the absence of parents’ guardianship:
Service of sentence in jail-type institutions;
Being at places of custody, persons suspected or accused in committing a crime;
Being at preliminary trial;
Acknowledgement as missing

state statistics.

kind of work.

may live separate from guardian.

to set it in the legislation.

protection.

women (men) adopted children, who were born out of maternity hospitals.

activity of guardians (custodians) and state institutions of guardianship.

14

To elaborate and affirm special forms on registration of children-orphans and
children left without parents’ guardianship, where children’s age groups,
conditions of losing parents’ guardianship etc, would be considered. To include
special forms on registration of children-orphans in the work of institutions of

To demonopolize activities of the state in the sphere of social-rehabilitation of
children left without parents’ guardianship. To create mechanisms of attraction
of nongovernmental organizations and representatives of civil society to such

To solve a question of existing contradictions in the legislation concerning
terms at the expiration of which guardians and custodians are appointed, and
also to regulate a question on reaching of which children under guardianship

To include in the list of persons who cannot be a guardian (custodian), persons
having convictions for deliberate crimes against life and health of citizens, and

To set in the legislation necessity of preparation documents, where information
of a child, who is subject of passing under guardianship (protection) or
adoption, and his parents would be covered, by institutions of guardianship and

To make provisions in the legislation for benefits and well-fare payments for

To set in legislation increase of numbers of check-ups regarding control of



Institutional state structure of institutions on guardianship and
protection

Article 3 of the Convention on the rights of the child make provisions for, that all
activities in the respect of a child should consider his interests in a full extent and a state
must ensure appropriate care for a child, if parents or other person with imposed
responsibilities do not realize it.

3«6WDWHV 3DUWLHV XQ GHO® D/NH KV RURQWHFIML R’G HD 8 G FD L
KLV RU KBHL @BOWDNLQJ LQWR DFFRXQW WKH ULJKWV DQC
JXDUGLDQV RU RWKHU LQGLYLGXDOV OHJDOO\ UHVSRQVI
DOO DSSORIUVDWWLYH DQG DGPLQLVWUDWLYH PHDVXUH)

6WDWHYV 3DUWLHY VKDOO HQVXUH WKDW WKH LQVWLWXW
FDUH RU SURWHFWLRQ RI FKLOGUHQ VKDOO FRQIRUP ZLW
DXWKRULWLHV VEIOR \V UFDYDRIOYRLIHWN KHDOWK LQ WKH Q
VWDII DV ZHOO DV FRP SHHDWMRQUWWLX®HU YRY BR@QXYHQWLRQ |

Let’s view further, how this question is regulated by the national legislation of the
Republic of Tajikistan.

According to the legislation, revelation and registration of children left without
parents’ guardianship and are in need of state protection, realized by the institutions of
guardianship and protection.

Institutions of guardianship and protection are the institutions of executive power at
the local level (Khukumats) (point II of the Regulations on institutions of guardianship and
protection).

Furthermore, part III, article 148 of the Family Code of the Republic of Tajikistan make
provisions for, that “Realizing of the functions on guardianship and protection are entrusted
to:

1 departments of national education concerning underage persons;
departments of health protection concerning persons acknowledged by a court as
incapable or limited capable;

3 departments of social maintenance concerning capable persons, who are in need of
guardianship due to the state of health".

Functions on guardianship and protection in communities and villages are realized
directly by djamoats shakhrak and djamoats dekhot (part 4, article 148 of the Family
Code of the Republic of Tajikistan).

More clearly, structure of institutions on guardianship and protection are reflected in

the sketchiness:
/ ehukumat \

Department of Department of health care Departments of social
national education concerning persons welfare
concerning capable acknowledged by a court as concerning persons who
under age children incapable or limited capable are in need of

guardianship due to the
state of heath




Functions on guardianship and protection in communities and villages are realized directly
by djamoats shakhrak and djamoats dekhot.

Scope of work realized by institutions on guardianship and protection are too large and
extremely many-sided. More comprehensively, functions of institution on guardianship and
protection are covered in the next part. Here I would like to mark more important of them:

"Besides systematical revelation and registration, institutions on guardianship and
protection realize the following main functions:
1 organization and realization of the work on selection and appointment of guardians
and custodians;
2 protection of rights and legal interests of underage orphans and children left without
parents' guardianship;
3 adoption;
4 realizing of the measures on protection personal property or non-property rights of
underage, who are in need of the help from the state side;
5 control over conditions of maintenance of children, their upbringing and education
(article 122, article 147 of the Family Code of the Republic of Tajikistan, article 32 of the
Civil Code of the Republic of Tajikistan).

Now let's go to more thorough analysis of state structure of institutions on guardianship and
protection, namely to their activity and functions.

As it was mentioned before, functions on guardianship and protection are
realized by four directions:

- departments of national education;

- departments of health protection;

- departments on social maintenance;

- djamoats shakhrak and djamoats dekhot.

Departments of national education in their activity are within the jurisdiction of
Ministry of education of the Republic of Tajikistan.

According to point 5 of the Regulations on Ministry of education of the Republic of
Tajikistan, Ministry of education in accordance with the task entrusted:

“....render methodical help and assistance to institutions on state administration of
education in regions, towns and districts and to institutions on guardianship and protection in
realizing registration of children left without parents’ guardianship and their education and
protection of their rights”

Saying about local institutions on administration of education in regions, towns and
districts they:

“...establish guardianship and protection over underage without parents’ guardianship
(or persons who substitute them), place them in orphan-asylums or boarding-schools, appoint
another guardians or custodians or take the control over of their activity” (article 32 of the
Law on “Education”).

It is important to mark the presence in this sphere such structural element as Board of
Education of Khukumat of Dushanbe, the scope of main tasks of which includes (according
to part 1, point 7 of the Regulations on the Board of education of Khukumat of Dushanbe:

«...Realization of state policy in registration of children-orphans left without parents,
creation for them the most favorable conditions for living and upbringing in family and state
institutions”.
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Moreover, Board of Education, in accordance with entrusted tasks:

«...realizes functions on guardianship and protection in the respect of underage
persons, protection of children rights, who are in need of the help from the state” (part 2,
point 13 of the Regulations on the Board of education of Khukumat of Dushanbe).

Departments of health protection are within the jurisdiction of Ministry of health
protection of the Republic of Tajikistan.

It should be noted, that the legislation does not make provision for the role of
departments of health protection in the sphere of realizing special functions on
guardianship and protection.

In particularly, in the sphere of revelation and placing of new-born children left
without parents’ guardianship, into institutions within their jurisdiction (children’s
homes), and also in the sphere of revelation and placing of citizens acknowledged by a
court as incapable due to mental disorders, into psychiatric or psychoneurological
institutions. Nevertheless, activity of departments of health protection in this sphere
content itself with determination of the list of medically-social indications and contra-
indications for placing children with defects in physical and mental development to
particularized pre-school institutions for children.

According to the part 4, point 25 of the Regulations on “Ministry of health protection of
the Republic of Tajikistan”, one of the main functions of the Ministry is:

“...determination, with the cooperation of other institutions of state administration, list
of medically-social indications and contra-indications for placing children with defects in
physical and mental development into particularized pre-school institutions for children,
boarding-schools, children’s homes and orphanage homes at the state expenses”.

«...list of medically-social indications and contra-indications, for placing these children
into above-mentioned institutions, are established jointly by the Ministry of health care of the
Republic of Tajikistan, Ministry of education of the Republic of Tajikistan and Ministry of
labour and social protection of population of the Republic of Tajikistan™ (part 4, article 34 of
the Law of the Republic of Tajikistan on “Health protection of the population”).

Departments of social welfare are within the jurisdiction of Ministry of labour and
social protection of population of the Republic of Tajikistan, in their activity.

As in the previous case, functions on realizing guardianship and protection by
the departments of social welfare are not identified clearly in the legislation. Namely, on
rendering social-legal and material help for under age persons, who are in need of the
help from the state, on placing children into children’s homes, for children having
defects in physical and mental development, and also on rendering help, revelation and
realization of placing capable adult persons, who are in need of the guardianship due to
the state of health, into boarding-school for aged persons and invalids, which are within
their jurisdiction.

Though, Conception on reform of the system of social welfare in the Republic of
Tajikistan stipulates for:

“...necessity in solving actual tasks on concrete maintenance and protection of
pensioners, invalids, children-orphans, aged person during every stage of economic
transformation”.

Role of the Djamoats in the sphere of guardianship and protection are not determined
in full measure by the legislation. Particularly point 20, article 19 of the Law of the
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Republic of Tajikistan on “Institutions of self-government in settlements and villages”
stipulates for, that Head of Djamoat:

“...organize work on prevention of under age neglect, assist in placing children, left
without parents’ guardianship to the appropriate state institutions, and also in job placement
for the youth”.

One of the institutions in Tajikistan whose mission are to protect rights and interests of
children-orphans (based on their legal nature may be called social-legal institutions) is
Commission on under ages affairs (CUA).

Thus, article 9 of the Regulations on “Commissions on under ages affairs” stipulates
for, that: ““...Municipal, district commissions on under ages affairs with the cooperation of
institutions of education, social protection, bodies of internal affairs (militia) and with the
broad participation of public, reveal and register: children and teenagers, left without
parents; under ages, who have parents or legal guardians but which do not provide proper
conditions for upbringing of the children; teenagers, who left school and do not work, and
also other under ages, who are in need of the state and public help, and take measures on
their placing”.

At the present moment, CUA realizes its activity on the basis of the Regulations on
Commissions of under age’s affairs, dated 1995, that shows that these regulations are
backward from the contemporary life. New legislation on CUA has not been developed.
CUA exist under Khukumats of every district and city of the Republic of Tajikistan.
Members of CUA do not pass special legal preparation, moreover staff of CUA includes
official of Khukumats, departments of education, directors and teachers of schools of general
education, etc. However, since new regulations on CUA are not accepted yet, and practice of
their work are of many years, they continue to work in the previous “legal area”, and
naturally, they gradually stop to function really, due to their “legal provision”.

Conclusion:
Serious problem of childhood in Tajikistan are founded in the absence of effective
measures aimed at protection of children rights, increase of parents responsibility, etc.

Namely: there is no any special state structure dealing with affairs of children-orphans
and children left without parents’ guardianship.

Formally, separate state structures deal with the problems of children-orphans, including
Ministry of education, Ministry of health protection, Ministry of labour and social protection
of population, some bodies within Ministry of internal affairs of the Republic of Tajikistan,
local executive institutions of power (Khukumats) and some created bodies within them, etc.

These responsible state institutions, which are the part of structure of institutions on
guardianship and protection, are not able to coordinate their activities in rendering
effective help to the concrete child due to the absence of special functions on
guardianship and protection in the regulations determining their activity, that is why,
as a rule, they take position of non-interference to the affairs of so called “unfortunate”
families, leaving a child alone with his problems, or place a child to boarding school,
making his careless parents happy, and do not apply for them proper measures of
responsibility.

Today, there is no place actually where children, who are disregarded or persecuted by

their parents, may appeal, though there are a lot of state institutions formally are
responsible to protect their rights.
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The situation are aggravated because the legislation does not stipulate for coordination of
activities of structural departments, which realize their activity in the sphere of
guardianship and protection over citizens, on protection rights and condition of
development of a child who are in need of the state protection, on well-being and
protection of the rights of the fosterlings.

Effective mechanisms of control, which are able to make the officials of institution of
executive power and state institutions to fulfill their direct responsibilities on protection of
children rights, guaranteed by the Convention on the rights of the child and national
legislation, are not fixed in legislation.

Many of the disadvantages in this sphere are caused by absence of responsibility for non-
observance of the provisions of existing legislative acts in the sphere of guardianship
and protection.

Quantitative norm of specialists, dealing with the questions on guardianship and
protection over under age persons, on the basis of quantity of children population (from
0 to 18 years) of certain territory, are not set in the legislation.

Consequently, we may determine the fact of absence of normative-legal documents in
the proper state, concerning institutional state structure of institutions on guardianship and
protection that produce vacuum in normative-legal sphere regarding the protection of rights
and legal interests of orphans and social orphans.

Recommendations:

1. To determine precisely special functional responsibilities on guardianship and
protection separate for each structure division: institutions of local executive power,
departments of education, departments of health protection, departments of social
protection, and djamoats in the legislation.

2. It is necessary to reorganize forms of work of institutions of guardianship and
protection, which should carry on their work in cooperation and coordination with
the institutions of social protection, medical and educational institutions, law-
enforcement bodies, courts and registry offices. This mean to create coordinating
body for consideration of concrete cases, which structure would consist according to
the position, of officials of state institutions, institutions of local executive power,
bodies of internal affairs, representatives of educational institutions, institutions of
health protection, social protection of population and other institutions and bodies,
which competence includes direct work with the fosterlings and wardships.

3. To establish and to fix in legislation quantitative norm of specialists, dealing with the
questions of guardianship and protection over under age persons, on the basis of
quantity of children population (from 0 to 18 years) of certain territory.

4. To determine and to fix in legislation disciplinary and administrative responsibility

for non-fulfillment or improper fulfillment of provisions of legislative acts in the
sphere of guardianship and protection, by local institutions of executive power.
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Social well-fare of children-orphans

Article 39 of the Constitution of the Republic of Tajikistan says that: “Everyone is
guaranteed for social security in old ages, in the cases of illness, disability, losing of ability to
work, losing of bread-winner and in other cases, determined by the law”.

Article 26 of the Convention on the rights of the child stipulates for that, a child has the
right to benefit from social security, including social insurance

In accordance with the national legislation, namely, article 153-154 of the Family Code
of the Republic of Tajikistan, children who are under guardianship and protection, and who
are in the institutions of state protection, have rights for:

e Owing alimony;
e Pensions;
e Well-fare payments and other social benefits.

Alimony

Part 1, article 18 of the Convention on the rights of the child says: “States Parties shall use
their best efforts to ensure recognition of the principle that both parents have common
responsibilities for the upbringing and development of the child. Parents or, as the case may
be, legal guardians, have the primary responsibility for the upbringing and development of
the child. The best interests of the child will be their basic concern”.

Thus, in accordance with the article 80 of the Family Code of the Republic of
Tajikistan, parents are responsible to support their under age children. If they refuse to
support their child, due to some reasons, in that case it is possible to levy alimony from them
in the legal form. One can apply with such suit, if the sides did not conclude between them
voluntary agreement on alimony payments, attested by notary.

In should be noted, that taking measures on receiving alimony from careless parent of
a child is a responsibility of a parent of a child or legal guardians. Thus, in accordance with
part 1, article 84 of the Family Code of the Republic of Tajikistan, for children left without
parents’ guardianship, alimony are levy on the general basis and are paid to guardian
(custodian) of a child.

As regards the children left without parents’ guardianship and placed in institutions of
state protection, that in this case part II, article 84 of the Family Code of the Republic of
Tajikistan stipulates for, that: “Alimony, which are levy from parents for the children left
without parents’ guardianship and placed in appropriate educational, medical institutions,
institutions of social protection of the population and other similar institutions, are entered
into account of above-mentioned institutions, where take stock of every separate child.

Mentioned institutions have the right to place these amounts to the banks or other financial

institutions. Fifty percents of incomes received from circulation of these amounts of alimony,
are used for maintenance of children in such imstitutions. If a child leaves such institutions,
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amounts deducted from received for him alimony and fifty percents of incomes of its
circulation, are entered on his private account in the branch of Savings Bank of the Republic
of Tajikistan”.

Consequently, parents’ responsibility to maintain their under age children does not depend
on availability of necessary means for maintenance or being of a child on the full charge of
the state. In other words, it does not matter, if they have wages or not, whether a child is
under state guardianship, parents should maintain their children. The necessity of primary
protection of a child is explained by, that under age child are considered disabled according
to the law, and cannot provide himself with the means of livelihood, whereas his parent have
an ability to improve his financial position.

Obviously, refusal from receiving alimony is not fitted with the interests of a child and is not
admitted. Institutions of protection and guardianship may apply to district courts for levying
of alimony by their own initiative. Such right arises from the general competence of
institutions of protection and guardianship, which includes protection of interests of under
age (part 4, article 80 of the Family Code of the Republic of Tajikistan).

However, as regarding adoption of children, in accordance with point 2, part 2, article
121 of the Family Code, payment of alimony, which are levied in legal form, are stopped by
the adoption of the child, for whose maintenance alimony were levied.

Pensions

Frequently, children left without any bread-winner, are forced to find means for
further livelihood on their own, not only for them but for the other disabled members of the
family. The law is on their side, on the side of orphans, disabled, abandoned and lost
children.

The list of persons having right for pension due to the death of bread-winner and
conditions of assignment of pensions are determined by the Law on “Pension security of the
citizens of the Republic of Tajikistan.

All members of the family, which bread-winner referred to the categories of persons
who were subject of the obligatory state social insurance, have the right for pension due to
losing of bread-winner.

Thus, in accordance with the article 38 of the Law on “Pension security of the citizens
of the Republic of Tajikistan”, for children who have lost both parents, for the period of
being on complete state maintenance, pensions are paid in the full amount. For other children
who are on complete state maintenance, 25 % of pension is paid. Furthermore, according to
the article 44 of the present law, for children, lost both parents, pension is estimated
according to total amount of earnings of both parents.

As regarding adopted children, article 138 of the Family Code of the Republic of
Tajikistan stipulates for, that: “A child, having at the moment of adoption right for pension
and benefits, due to the death of parents, keep the right after adoption”.

Benefits and other social payments

In accordance with the article 23 of the Regulations on “The order of maintenance by
benefits on the state social insurance in the Republic of Tajikistan”, employees who have lost
both parents and under 23 years, receive benefits on temporary disability in the amount of 80
percents of average earnings.

In accordance with the article 47 of the Regulations on “Institutions of protection and
guardianship”: “Due amounts of pensions, benefits or alimony and other current coming in
amounts for fosterlings, are received by disposal of guardian or custodian and are spending
by them in the interests of fosterlings™.
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In should be mentioned, that Conception on reform of social security in the Republic
of Tajikistan emphasizes, as one of the directions of social reform, the support of the system
of social security, as from the side of the state, so as from the side of nongovernmental
organizations and institutions at every stage of economic transformation, and necessity of
solving actual problems on concrete maintenance and protection of children-orphans (Part 8
of the Conception on reform of social security in the Republic of Tajikistan).

According to the article 16 of the Regulations on “Boarding-schools in the Republic of
Tajikistan” children-orphans and children left without parents’ guardianship, children with
the defects in physical and mental development, children who are in need of the special
conditions of upbringing, are free from payment for maintenance in boarding-schools and
are on full state maintenance.

The question is that what state maintenance may include, are not determined
clearly by the legislation. Though, separate articles of these provisions formally determine
some sides of state maintenance.

Thus, according to the article 17 on the Regulations on “Boarding-schools in the
Republic of Tajikistan”, foster children of boarding-school according to established norms
are provided with clothes, soft inventory, footwear, objects of personal hygiene, and also
with text-books, school writing materials, games and toys and household equipment.
However, the legislation does not stipulate for commenting provisions concerning norms
mentioned in this articles.

Similar situation are with the article 19 of the Regulations on “Boarding-schools of the
Republic of Tajikistan”, which stipulates for, that: “Forsterling child of boarding-school are
provided with four meals a day, according to established nmorms and methodical
recommendation on nutrition”.

It might be important to include in the list of state maintenance:

e provision for children-orphans and children left without parents’ guardianship,
with free medical service and open treatment in the state medical-preventive
institutions, including conducting of the clinical examination, recovery and
regularly medical inspections.

e provision for children-orphans and children left without parents’ guardianship,
with tickets for school and student, sport and health-improving camps,
recreation centers, sanatoria and health resorts, in the presence of medical
indications, and also payment for travel expenses to the place of treatment and
fro.

Conclusion:

Thus, it becomes obvious, that the legislation does not contain elaborated system of
social benefits and guarantees, provided for children-orphans and children left without
parents’ guardianship.

Level of care concerning such children, which becomes apparent in real, often
remains considerably insignificant on practice. Reasons of this event are sufficiently
many-sided:

o insufficient level of budget financing provided for mentioned aims;
e imperfection of existing system of monitoring and control of state institutions
over activity of appropriate institutions as of state, so as of nongovernmental
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sectors (lack of objective criteria for evaluation, using of outdated methods of
monitoring);

o lack of effective system of pubic control over activity of such institutions
(unfortunately, its effectiveness depend directly on existing level of public
interest to the mentioned problems, level of public morals, etc.)

Recommendations:

1. Proceed to the work of removal of existing defects in the current legislation,
concerning social security of children-orphans, in particularly, concerning
questions on complete state maintenance, norms of maintenance of children-
orphans and children left without parents’ guardianship, etc.

2. Generally, it would be expedient to concentrate rule-making activity in the
mentioned sphere, on elaboration more functional model of providing social
benefits and guarantees for orphans and children left without parents’
guardianship.

3. To create mechanism of effective public and state control over activities of
state institutions for children-orphans and children left without parents’
guardianship (drawing particular attention to the maintenance of their property
steadiness).

The right of children-orphans on property and living quarters

Article 36 of the Constitution of the Republic of Tajikistan says: “Everyone has the
right for living quarters. This right is provided by the way of realization of state, public,
cooperative and individual house-building”.

According to the part 4, article 51 of the Housing Code of the Republic of Tajikistan,
children-orphans and children left without parents’ guardianship, and also children who are
on guardianship (protection), placed for upbringing into state children institution, or to
relatives or guardian (custodian), keep the right for property during staying in this institution
or with relatives or guardian (custodian), till coming of age.

Also, according to the items of the present article, living quarters are held during the
time of study (for students, pupils in vocational school), time of vocational training, during
the period of service in armed-forces of the Republic of Tajikistan, and during the period of
being under custody or service of sentence.

Moreover, in accordance with the part 2, article 35 of the Housing Code of the Republic
of Tajikistan, if persons, who returned back from state children institutions or from relatives,
guardians and custodians, cannot move in earlier occupied living quarters, they will granted
by living quarters out of turn.

However, in this case, the attention should be paid to the fact, that the legislation does
not make provisions for ways of providing living quarters for children-orphans and children
left without parents’ guardianship, and for children who are under guardianship (protection),
not having living quarters, after the end of service in Armed Forces of the Republic of
Tajikistan, and also after returning back from institutions of imprisonment.
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It should be mentioned, that the question of how and by whom is carried out
registration of children-orphans and children left without parents’ guardianship,
according to place of residence or place of staying, are not regulated by the legislation.

Also, the legislation does not make provisions for privatization and registration
of documents on the right of ownership of living quarters for children-orphans or
children left without parents’ guardianship, if only under ages have the right on an
apartment, or an apartment was official.

With a view of more effective protection of the rights for living quarters of under
ages left without parents’ guardianship, regardless of the form of their settlement, it is
necessary that their legal guardians (guardians, custodians, administration of respective
institution) register officially a contract of assignation of living quarters to the child
ownership (privatize) in the case, when under ages left in living quarters alone, in the
shortest terms from the moment of child placing.

It should be noted, that the role of institutions of protection and guardianship in realizing
civil-legal deals of different kinds are very important. In should be kept in mind, that in the
questions concerning property of children-orphans and children left without parents’
guardianship, in any case we have to face with the institutions of protection and
guardianship.

According to the point b, article 9 of the Regulations on “Institutions of protection and
guardianship’, Institution of protection and guardianship are obliged to draw up inventory of
the property of under ages, left without parents’ guardianship.

Point d of the present article stipulates for, that institutions of protection and
guardianship are obliged to take measures on protection of inventory property. These
measures are reflected in the article 48 of the Regulations on “Institutions of protection and
guardianship™:

« Guardian or custodian is obliged to manage over fosterling’s property, take account
of all funds, received for the fosterling, and also to accomplish other activities concerning
managing and preservation of the property.

Guardians and custodians annually present written report on managing and preservation
of the property of their fosterlings in the previous year, to the respective institution of
protection and guardianship, not later then February 15.

Institutions of protection and guardianship may demand reports from guardian or
custodian before expiry of a year’s term. Reports are verified in essence and in the case, of
recognition them as correct, they are affirmed, in other case, institution of protection and
guardianship would demand explanations and vouchers from guardians and custodians”.

Also, part 2, article 38 of the Civil Code of the Republic of Tajikistan stipulates for,
that “A guardian has no right without preliminary permission of the institution of protection
and guardianship, to accomplish a deal, and fosterling to give a consent on making a deal of
alienation, including exchange or donation of the property of the fosterling, renting his
property (leasing), or letting for free use or leaving as a deposit, and also deals which lead to
refusal of the fosterling’s rights on property, division of his property or apportion of shares,
and any other deals, which would lead to decrease of fosterling’s property.

Conclusion:
The legislation does not include elaborated system of protection of rights for living
quarters of children-orphans and children left without parents’ guardianship.
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General order and procedure of the work of institutions of protection and guardianship
and of local executive power on consideration of the questions on alienation (purchase and
sale, exchange) of living quarters, belonging to children-orphans on the basis of right on
ownership.

The order and procedure of solution questions on registration of privatization of
apartments of children-orphans and children left without parents’ guardianship, are not
determined.

Gratuitous loans for purchase and for building houses for children-orphans and
children left without parents’ guardianship are not laid in the budget.

Recommendations:
1. To proceed to elaboration of separate provision on protection of housing rights and
interests of children-orphans and children left without parents’ guardianship.

2. To determine in legislation the order and procedure of consideration of questions on
alienation (purchase and sale, exchange) of living quarters, belonging to children-
orphans on the basis of the right of ownership and in the course of privatization of
apartments belonging to children-orphans and children left without parents’
guardianship.

a. To set up in legislation responsibility of legal representatives (guardians,
fosterers, administrations of respective institutions) of children-orphans and
children left without parents guardianship, in the case when under ages is left
in the living quarters alone, to register a contract on assignation of living
quarters to the ownership of a child (privatization), from the moment of
settlement of a child.

b. To take into account means for purchase living-quarters for children-orphans
with end use, in the process of forming the budget.

The right for the labour

Article 35 of the Constitution of the Republic of Tajikistan says: “Everyone had the
right for the labour, choice of profession, protection of labour and social protection from
unemployment”.

The legislation makes provisions for labour of the children with the limited age
category. Thus, in accordance with the article 174 of the Labour Code of the Republic of
Tajikistan, to employ persons less than 15 years old are not acceptable. For the preparation of
youth to the industrial labour, to employ pupils of school of general education, vocational
schools, secondary special educational institutions, are acceptable for carrying out simple
work, which are without harm to the health and which does not affect the process of
education, during free time and on reaching 14 years old, with the consent of one of the
parent or legal guardian.

It should be noted, that, as a rule, it is much difficult to find a job, to settle one’s life,
to continue education for the graduates of educational institutions of primary professional
education for the children-orphans and children left without parents’ guardianship,
possessing with a little set of knowledge and skills, furthermore preference are given to the
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graduates of ordinary educational institutions.

Therefore, allocation of job places for employment of graduates should be carried out for
ensuring employment of this category of citizens and increasing of their competitive
capacities on the labour-market.

Thus, article 175 of the Labour Code of the Republic of Tajikistan stipulates for, that
employer are obliged to employ graduates of school of general education and other persons
under 18 years, who are assigned by the service of employment of population in the order of
employment by the established quota.

However, Regulations on “The order of allocation for employment of persons who
are in need of the social protection and facing difficulties in job placement” set
guarantees for employment of persons, who need particular social protection, and
determine the order of allocation of job places, among persons, who are in need of the
social protection and facing difficulties in job placement, children-orphans and children
left without parents’ guardianship are not on the list.

According to Article 21 of the law of the Republic of Tajikistan on “Assistance in
employment of the population”, graduates of the institutions of general education have the
right for passing professional training, professional development and retraining in priority
order.

With this aim, educational institutions present information on professional-qualification
structure of graduates and their numbers, who are needy in employment, on the request of the
institutions of service of employment.

Children-orphans who seek for a job, have the right for benefits according to the
temporary incapacity for work, since in accordance with the article 23 of the Regulations on
“The order of ensuring with benefits of the state social insurance in the Republic of
Tajikistan”, employees who are without both parents and under 23 years are received benefit
on the temporary incapacity for work in the amount of 80 percents of average earning.

It is not a secret, that women face particular difficulty in job placement. On this
occasion, article 13 of the law of the Republic of Tajikistan on “State guarantees in equality
between men and women and equal possibilities for its realization™ stipulates for, that: “With
the aim of assistance in achievement of gender equality in the sphere of labour relations,
employer (head of state institution, organization of all forms of ownership) provides with:

- equal possibilities for men and women in making labour contracts;

-equal access to vacant places (positions) both for men and women;

-equal salary (fees) for men and women, when they accomplish similar work, or the work
having the same value;

-equal possibilities for professional training, conducting of retraining and progress in career;
-secure labour conditions, ensuring safe of life and health, both for men and women”.

Conclusion:

Conditions for using of priority rights in job placement of children-orphans and
children left without parents’ guardianship, who are not able to compete on equal
conditions in the labour market, are not established.

In the time of establishment reservations for employment of children-orphans and
children left without parents’ guardianship, enterprises and organizations have no any
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substantial economic stimulations or compensations on costs for creation additional places
for work in the sphere of allocation of work places for children-orphans.

Contemporary labour market requires from an employee compulsory presence of
theoretic knowledge and practical skills, therefore the percent of job placement of children
generally depends on the presence of profession, i.e. graduation from vocational educational
institutions of all forms and getting a profession. For this purpose presence and proper
functioning of employment centers and professional training for teenagers.

Besides, very serious problem in normative-legal ensuring of guarding and protection
of the labour rights of children-orphans and children left without parents’ guardianship is
out-of-dated organizational structure of institutions of boarding type, namely: serious defects
in professional training and job placement of children-orphans; scientific-methodical base for
their social and labour adaptation is not elaborated.

For alteration of the situation in the sphere of labour and employment of children-
orphans and children left without parents’ guardianship, the state should provide equal
possibilities in the realization of labour rights and rights for the choice of profession by
means of different undertakings, including professional training, establishment of quotas,
stimulation of employers for job placement of such citizens, and also reservation of separate
kinds of jobs (professions) for job placement of such citizens.

Recommendations:

1. To set in the legislation the priority right of children-orphans and children left without
parent’ guardianship in job placement.

2. Realizing of measures on economic stimulation of enterprises and organizations,
independently of the patterns of their ownership, which establish additional job places
for teenagers and the youth.

3. It is necessary to create and develop labour registry offices for the youth, centers of
employment and professional training for the teenagers, and also timely formation of
contracts with the bodies of the employment service on the job placement of children-
orphans.

4. To set in the legislation rendering assistance by the specialists of employment service
and institutions of protection and guardianship, in the time of the work with the
graduates of boarding-school, in the preparation for adequate behavior with the
respect to requirements of employers to man powers in manufacturing environment
on the contemporary labour market.

5. To intensify state and public control over observance of the legislation in the sphere

of employment of children-orphans and children left without parent’ guardianship and
providing girls with the equal possibilities in realizing these rights.
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The right for education

In accordance with the article 28 of the Convention on the rights of the child, a child
has the right to education and, the state shall, in particular: make primary education
compulsory and available free to all; encouragement of the secondary education, make them
available and accessible to every child; make higher education accessible to all on the basis
of capacity by every appropriate means. School discipline should be administered in a
manner consistent with the child's human dignity and in conformity with the present
Convention. State shall promote and encourage international cooperation in matters relating
to the rights for education.

While, article 41 of the Constitution of the Republic of Tajikistan says: “Everyone has
the right for education. General fundamental education is compulsory. The State guarantees
free general fundamental compulsory education in the state educational institutions.

Everyone may obtain free general secondary, primary, vocational, secondary vocational
and higher vocational education in the state educational institutions, in the frameworks fixed
by the law”.

Let’s try to examine which guarantees are provided by the legislation in the sphere of
obtaining education (primary, vocational and higher), acceptance and education of children-
orphans and children left without parents’ guardianship.

Nowadays, when unemployment are increasing and economic capability of the main
part of population is limited, and children-orphans are practically placed in the conditions of
physical survival, primary vocational education and training is one of the main source of
relatively worthy future of the -children-orphans or children left without parents’
guardianship, who enter labour market in the first time, or unemployment citizens.

State guarantees for the rights of children-orphans for education are fixed in the point
7, article 6 of the law of the Republic of Tajikistan on education: “The State guarantees
adequate provision for the children-orphans and children left without parents’ guardianship,
in the state educational institutions at the expenses of the budget and job placement after
graduation from educational institutions of general fundamental, general secondary, primary
vocational, secondary vocational and higher vocational institutions”. In this case, attention
should be paid to fact, that legislature establishment did not provide characteristic of
the used notion “provision for the children-orphans and children left without parents’
guardianship”.

Primary vocational education

Guarantees in the sphere of primary vocational education are stipulated in the article 4
of the law of the Republic of Tajikistan on “Primary vocational education’:

«With the view of implementation of state policy in the sphere of primary vocational
education and vocational training, state guarantee the right for primary vocational education
by citizens obtained general fundamental education or general secondary education.

Citizens of the Republic of Tajikistan are guaranteed by getting free vocational
education in the state educational institutions, in accordance with the requirements of state
educational standard of primary vocational education, if citizen are obtaining such level of
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education for the first time. Students-orphans may obtain second profession of primary
vocational education free of charge.

Citizens of the Republic of Tajikistan are guaranteed by the freedom of choice of
educational institution, and also by the form of obtaining primary vocational education”.

However, in the situation when access to the secondary and higher educational
institutions depends on capability to pay formal and informal payment for education,
lower levels of education, such as vocational schools, become sanctuary for students,
who cannot afford themselves education somewhere else.

In accordance with the article 21 of the same law: “State guarantees for orphans, under
ages, left without parents’ guardianship and for the forced migrants, prior right for the
entrance to the state primary vocational educational institutions.

For the period of study in the state primary vocational educational institutions, state
assumes additional expenses on their maintenance and education”.

In this case, also there are no explanations about what additional expenses on
education and maintenance of orphans and under ages left without parents include.

Higher education

Point 9, article 12 of the law of the Republic of Tajikistan on “Higher and graduate
vocational education” says, that: “Priority in the entrance to higher educational institutions,
hors concours and on conditions of successful passing of entrance examination, have
children-orphans and children left without parents’ guardianship...”

Besides, article 16 of the law of the Republic of Tajikistan on “Universal military
service” stipulates for: “Under age male citizens — orphans or left without parents’
guardianship, who are entering educational institutions of secondary general education with
additional educational programs, with the aim of preparation of under ages male citizens,
such as military colleges, are entered to this institutions without examinations, according to
the results of interview and medical examination”.

It also should be noted, that girls are the most vulnerable in obtaining education in the
Republic of Tajikistan. Apropos of this, article 12 of the Universal Declaration on ensuring
of survival, protection and development of children stipulates for:

“Strengthening of the role of women in general and ensuring of equal rights for them,
would lead to the benefits of children all over the world. From the very beginning, equal
attitude and equal possibilities should be provided for girls”.

Thus, according to article 6 of the law of the Republic of Tajikistan on “State
guarantees for men and women equality, and equal possibilities for it realization”:

Educational and scientific institutions of all patterns of ownership are obliged to:

- to provide equal conditions for men and women in obtaining fundamental general,
secondary vocational and higher education, of all kinds vocational education and
professional development for participation in implementation educational and

scientific process;

- to create preferential terms for girls from mountainous regions and rural areas in
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their entering to or further study in higher and secondary vocational educational
institutions.

Conclusion:

The attention should be paid to the fact that legislation does not define concretely how
state guarantees on adequate provision of children-orphans and children left without
parents’ guardianship, in the state educational institutions at the expenses of the budget,
should be interpreted. In this case, certain list of such guarantees should be stipulated.

For graduates of children’s homes and boarding-schools, having, as a rule, little skills
and experience, it is more difficult to find a job, settle their life or to continue study.
Moreover, it is not a secret to anyone that access to institutions of the secondary and higher
education depends on capability to pay formal and informal payments. Therefore the only
way for children-orphans and children left without parents’ guardianship is to study in lower
levels of education, such as vocational schools and vocational colleges. In the present
situation, permanent and strict state and public control is necessary on ensuring of rights for
legal guarantees on education of such children.

Recommendations:

1. To fix in the legislation accurate and exhaustive list of guarantees, including all forms
of state provision of children-orphans and children left without parents’ guardianship,
in the state educational institutions.

2. To define procedures and mechanisms of rendering state maintenance of children-
orphans and children left without parents’ guardianship.

3. To create mechanisms of effective public and state control over ensuring of legal
guarantees of the right on education of children-orphans and children left without
parents guardianship, at the same time providing equal opportunities for the girls.

Protection of the rights and interests of orphans

One of the great numbers of social problems, standing before our society is protection
of our children, who are future of Tajikistan. Traditionally, solution of this question was duty
of the family, but what should be done, if children became orphans or left without parents’
guardianship? Children who are in the difficult position of life (children-orphans and children
left without parents’ guardianship) have the right for particular protection from the side of the
state. Such kind of protection should ensure survival and development of the children and
their participation in the public life. State should guarantee legal protection of the rights of
children, who get into difficult situation of life.

Point 1, article 8 of the Family Code of the Republic of Tajikistan stipulates for
protection of the rights of children in the legal and administrative form.

Legal protection of the rights of the child are realized, in the cases, which are directly
connected with the family upbringing of under age (determination of the place of living of
children in the case of separate living of their parents; ensuring of the right of the child for
intercourse with the parent who lives separate from the child; ensuring of the right of the
child for intercourse with close relatives; annulment and restoration of parents’ rights;
limitation of the parent’ rights and its disaffirmation) (article 1 of the Plenum of supreme
court of the Republic of Tajikistan resolution on “ Courts enforcement of legislation through
the process of consideration of disputes concerned with upbringing of children™).
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The list of the cases, according to which a court realizes the direct protection of the
rights of the child, is exhaustive. Its distinctive feature is that at this point the controversy of
the right for the family upbringing is present.

Furthermore, legal defense is realized by the means of family legislation, for instance,
in the case of levying alimony, affiliation. This list is not exhaustive. Moreover, protection
of the rights of the child in family may be realized by means of other branches of legislation
(civil, administrative, crime, labour and etc.).

Protection of the right of the child is realized by the bodies of law machinery and by the
institutions of guardianship and protection in administrative form (article 8 of the Family
Code).

The former are Office of Public Prosecutor and institutions of internal affairs.

Public prosecutor, in protecting children's rights, uses the following means:

- filing of a claim on annulment of parents' rights (article 70 of the Family Code);
- limitation of parents' rights (article 73 of the Family Code);
- disaffirmation of adoption (article 142 of the Family Code).

The institutions of internal affairs take part in the forced fulfillment of decisions,
concerning with depriving of a child (article 79 of the Family Code). They are obliged to
prevent child neglect with the cooperation of other state institutions and public association
(part 4, article 10 of the law on "Militia of the Republic of Tajikistan), moreover the militia,
in order to fulfill imposed duties, have the right to arrest and convey to the receiver-
distributor for the under age persons (a place where homeless under ages are kept before
placing to institutions on guardianship and protection or family) , who are under 18 years and
committed socially dangerous illegal act, if the isolation is necessary, and also for under ages
left without guardianship and directed to the special pedagogical educational institutions
(part 6, article 11 of the law on the Militia of the Republic of Tajikistan).

The Commission's on the under ages affairs terms of reference also cover protection
of the rights of the child in the family. According to the Regulations on "Commission on the
under ages affairs", responsibilities of such commissions include:

- filing of a claim to the court on annulment or limitation of parents' rights;
- organization of the work on prevention of the child neglect and delinquencies by the under
ages;

-organization and protection of the right of the under ages;

- organization, if necessary, of the control over conditions of upbringing, education and
maintenance of under ages;

- preparation of the documents, bringing into court, concerning protection of the rights of the
child in the family.

Protection of the rights of the child, in the legal form, concerns the cases of violation
of his rights in the family, if the controversies about his upbringing arise. While, institution's
on guardianship and protection terms of reference cover protection of the rights of the child,
particularly those who have lost parents' guardianship. Therefore the priorities and the most
widespread way of the protection of the right of the child is not legal but administrative-
lawful protection realized by the institutions on guardianship and protection. Such is indeed
the institutions authorized by the state to fulfill the functions of protection, which are realized
in different ways, depending on the specific situation. Thus, institutions on guardianship and
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protection: filing a claim on annulment of parents' rights, limitation of parents' rights, act as a
respondents in the cases of the restoration of parents' rights, disaffirmation of the limitation
of parents' rights, make conclusion to the cases on adoption, disaffirmation of adoption, make
conclusion on the controversies concerning upbringing of the children, in accordance with
the article 79 of the Family Code, take part in the enforcement of courts decisions concerning
upbringing of the children. Important presupposition of the protection of the rights of under
ages by such institutions is close contact and interaction with offices of public prosecutor,
Departments of internal affair, Commissions on under ages affairs and other state and public
organization.

In accordance with the part 1, article 32 of the Civil Code of the Republic of Tajikistan
"Guardianship and protection are established for the protection of rights and interests of
incapable or limited incapable citizens". Part 2, of this article stipulates for: "Guardians and
custodians protect rights and interests of their fosterling, in their relations with any persons,
including acting as ad litem without special procuracy".

One of the ways of protection of the rights of the child is possibility, stipulated in the
part 2, article 57 of the Family Code of the Republic of Tajikistan, to protect independently
own rights, in the cases of violation by their parents or legal. In these cases, a child may
appeal to the institution of guardianship and protection and on reaching 14 years - to the
court. However, there are no any real prerequisites for realizing these rights, because
existing civil-remedial legislation does not define the position of under age participant
of the civil procedure, who lost parents' guardianship.

Conclusion:

In accordance with the requirements of norms of international law, the child who is
temporary or constant deprived of his family environment or cannot stay anymore in such
environment, have the right for particular protection and help from the state (article 20 of the
Convention of the right of the child). The aim of national importance in Tajikistan is the
establishment of conditions for full physical, intellectual, mental, moral and social
development of the children left without parents' guardianship, preparing them for
independent life in the contemporary society. For this aim, complex realization of actions
aimed at creation and implementation of state policy regarding children left without parents'
guardianship and ensuring their social protection, professional training, job placement and
full integration into society, is necessary.

Nowadays, at the most institutions on protection and guardianship, all activities on
protection of the rights of the under ages are realized, as a rule, by one specialist (inspector).
It is lead to that it is possible to fulfill only very urgent work, usually concerning presenting
interests of under age in a court, preparation of conclusions (usually unprofessional, because
of the lack of necessary skills and knowledge), on request of a court, etc. Thus, institutions
on protection and guardianship have no possibilities to protect children's rights in a proper
way. To change this situation it is necessary to realize reform of these institutions.

The right of the child for self-defense means existence of obligations of institutions
entitled to protect children's rights, to take respective measures on his complaint. The lack of
legislative regulation of this question on practice may lead to unwillingness of officials to fix
complaint of children and to take any actions for restoration of their rights.

There are a great number of nongovernmental organizations which deal with protection
of children's rights in Tajikistan. However, in the most of cases they act uncoordinated, that
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makes it is impossible to influence efficiently on the state policy in the sphere of loyalty of
children rights, first of all those who left without parents' guardianship. In such situation
public organizations are forced to fulfill just local aims on protection of a child, not solving
the problem as a whole. Society, the most active representatives of which are public
organizations, is responsible to protect children, to provide adequate conditions for
upbringing, education, development and social adaptation of children left without parents'
guardianship.

Recommendations:

1. To enlarge the circle of children, whose protection of rights and legal interests are
realized by institutions of guardianship and protection.

2. To set in the legislation that institutions on guardianship and protection are
responsible for drawing up of Plan for protection of the child, where list of measures
on ensuring rights and legal interests of the child, who are in need of the protection
from the state, terms of their implementation, clear demarcation of responsibilities
between sides which participate in the process of upbringing and maintenance of the
child, during accomplishment of the plan, are determined.

3. To allot authorities on guardianship and protection between several services, which
are authorized by the head of institution of local executive power (it is obvious that
above mentioned extent of authorities could not be realized by only one specialist on
guardianship and protection).

4. To intensify control of authorized services and public sector over conditions of
development of the child, who are in need of the protection from the state.
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Summary

At present Tajikistan are obliged to present at regular intervals to the UN Committee
on the rights of the child national reports on the situation with the rights of the child in the
Republic of Tajikistan. Convention on the rights of the child, which mechanism of
implementation is the Committee, is universal. The Convention does not only identify a
child as a person, allotted by the concrete rights, but also makes it is possible for a child to
claim his rights by the means of national legal and administrative procedures (article 12 of
the Convention of the rights of the child).

The subject of protection the rights of children-orphans and children left without parents'
guardianship is not priority in Tajikistan. The low budget appropriations for social
protection and the fact that conducted social reforms, as well as, Poverty Reduction
Strategy Paper are aloof for legal problems of such children, are the evidence of it.

Undoubtedly, children-orphans and children left without parents guardianship, are
also the future of our nation, people and the state. It is important to educate and to
bring up every child-orphan as individual, to prepare him for independent life, to take
care of his property, living quarters, to give him education and profession.

For the effective realization of these tasks, institutional reorganization of forms of
institutions on guardianship and protection, which have to conduct their work in
cooperation and coordination with the institutions of social protection, medical and
educational institutions, law machinery, courts and public sector, is necessary.

The process of investigation showed that legal guarantees for ensuring the rights of
children-orphans are fixed in more than 30 normative-legal acts of the Republic of
Tajikistan. Knowing the situation with the ensuring of normative-legal base on local
level, it is not difficult to suppose that specialists on guardianship and protection face
with difficulties in implementation either norms. While, this affect effectiveness of their
work.

It is necessary to create unified legislative act, where main guarantees directly
concerning social support for children-orphans and children left without parents'
cuardianship would be combined.

Furthermore, it is very important to create mechanisms of effective public and state
monitoring over ensuring rights of children-orphans and children left without parents'
guardianship, guaranteed by the law. Naturally, this process is of long duration, but
this process is to be commenced immediately.

We hope sincerely, that present investigation would attract attention of state institutions and

public to the problem of guardianship and protection and collected here information and also
elaborated recommendations would help for the state institutions and nongovernmental sector
in the process of reform of the system of guardianship and protection in the Republic of
Tajikistan.
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